AUTHENTICATED
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INFORMATION
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National Archives and Records Administration

can find additional information on ac-
cess to mnational security classified
records at NARA in 36 CFR part 1254.

§1250.76 May I email my FOIA appeal?

Yes, you may submit a FOIA appeal
via email to Atip://www.archives.gov/
global pages/inquire form.html. You
must put the words “FOIA Appeal” in
the subject line of your email message.
The body of your message must con-
tain the information in §1250.72(b).

[66 FR 16376, Mar. 23, 2001, as amended at 67
FR 43253, June 27, 2002]

§1250.78 How does NARA handle ap-
peals?

NARA will respond to your appeal
within 20 working days after its receipt
of the appeal by NARA. If we reverse or
modify our initial decision, we will in-
form you in writing and reprocess your
request. If we do not change our initial
decision, our response to you will ex-
plain the reasons for our decision, any
FOIA exemptions that apply, and your
right to judicial review of our decision.

Subpart E—Special Situations

§1250.80 How does a submitter iden-
tify records containing confidential
commercial information?

When a person submits records that
contain confidential commercial infor-
mation to NARA, that person may
state in writing that all or part of the
records are exempt from disclosure
under exemption (b)(4) of the FOIA.

§1250.82 How will NARA handle a
FOIA request for confidential com-
mercial information?

If NARA receives a FOIA request for
records containing confidential com-
mercial information or for records that
we believe may contain confidential
commercial information and if the in-
formation is less than 10 years old, we
will follow these procedures:

(a) If, after reviewing the records in
response to a FOIA request, we believe
that the records may be opened, we
will make reasonable efforts to inform
the submitter of this. When the request
is for information from a single or
small number of submitters, NARA
will send a notice via registered mail
to the submitter’s last known address.

Pt. 1251

Our notice to the submitter will in-
clude a copy of the FOIA request and
will tell the submitter the time limits
and procedures for objecting to the re-
lease of the requested material.

(b) The submitter will have 5 working
days from the receipt of our notice to
object to the release and to explain the
basis for the objection. The NARA
FOIA Officer may extend this period
for an additional 5 working days.

(c) NARA will review and consider all
objections to release that are received
within the time limit. If we decide to
release the records, we will inform the
submitter in writing. This notice will
include copies of the records as we in-
tend to release them and our reasons
for deciding to release. We will also in-
form the submitter that we intend to
release the records 10 working days
after the date of the notice unless a
U.S. District Court forbids disclosure.

(d) If the requester files a lawsuit
under the FOIA for access to any with-
held records, we will inform the sub-
mitter.

(e) We will notify the requester when-
ever we notify the submitter of the op-
portunity to object or to extend the
time for objecting.

PART 1251—TESTIMONY BY NARA
EMPLOYEES RELATING TO AGEN-
CY INFORMATION AND PRO-
DUCTION OF RECORDS IN LEGAL
PROCEEDINGS

Sec.

1251.1 What is the purpose of this part?

1251.2 To what demands does this part
apply?

1251.3 What definitions apply to this part?

1251.4 May employees provide records or
give testimony in response to a demand
without authorization?

1251.6 How does the General Counsel deter-
mine whether to comply with a demand
for records or testimony?

1251.8 Who is authorized to accept service of
a subpoena demanding the production of
records or testimony?

1251.10 What are the filing requirements for
a demand for documents or testimony?
1251.12 How does NARA process your de-

mand?

1251.14 Who makes the final determination
on compliance with demands for records
or testimony?

1251.16 Are there any restrictions that apply
to testimony?
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1251.18 Are there any restrictions that apply
to the production of records?

1251.20 Are there any fees associated with
providing records or testimony?

1251.22 Are there penalties for providing
records or testimony in violation of this
part?

AUTHORITY: 44 U.S.C. 2104; 44 U.S.C. 2108; 44

U.S.C. 2109; 44 U.S.C. 2111 note; 44 U.S.C. 2112;

44 U.S.C. 2116; 44 U.S.C. ch. 22; 44 U.S.C. 3103.

SOURCE: 73 FR 79393, Dec. 29, 2008, unless
otherwise noted.

§1251.1 What is the purpose of this
part?

(a) This part provides the policies
and procedures to follow when submit-
ting a demand to an employee of the
National Archives and Records Admin-
istration (NARA) to produce records or
provide testimony relating to agency
information in connection with a legal
proceeding. You must comply with
these requirements when you request
the release or disclosure of records or
agency information.

(b) The National Archives and
Records Administration intends these
provisions to:

(1) Promote economy and efficiency
in its programs and operations;

(2) Minimize NARA’s role in con-
troversial issues not related to its mis-
sion;

(3) Maintain NARA’s impartiality
among private litigants when NARA is
not a named party; and

(4) Protect sensitive, confidential in-
formation and the deliberative proc-
esses of NARA.

(¢) In providing for these require-
ments, NARA does not waive the sov-
ereign immunity of the United States.

(d) This part provides guidance for
the internal operations of NARA. It
does not create any right or benefit,
substantive or procedural, that a party
may rely upon in any legal proceeding
against the United States.

§1251.2 To what demands does this
part apply?

This part applies to demands to
NARA employees for factual, opinion,
or expert testimony relating to agency
information or for production of
records in legal proceedings whether or
not NARA is a named party. However,
it does not apply to:

36 CFR Ch. XII (7-1-12 Edition)

(a) Demands upon or requests for a
NARA employee to testify as to facts
or events that are unrelated to his or
her official duties and that are unre-
lated to the functions of NARA;

(b) Demands upon or requests for a
former NARA employee to testify as to
matters in which the former employee
was not directly or materially involved
while at NARA;

(c) Requests for the release of, or ac-
cess to, records under the Freedom of
Information Act, 5 U.S.C. 552, as
amended; the Privacy Act, 5 U.S.C.
55b2a; the Federal Records Act, 44 U.S.C.
chs. 21, 29, 31, 33; the Presidential
Records Act, 44 U.S.C. ch. 22; or the
Presidential Recordings and Materials
Preservation Act, 44 U.S.C. 2111 note;

(d) Demands for records or testimony
in matters before the Equal Employ-
ment Opportunity Commission or the
Merit Systems Protection Board; and

(e) Congressional demands and re-
quests for testimony or records.

§1251.3 What definitions apply to this
part?

The following definitions apply to
this part:

Court of competent jurisdiction means,
for purposes of this part, the judge or
some other competent entity, as au-
thorized by statute or regulation or
other lawful means, and not simply by
an attorney or court clerk, must sign a
demand for records the disclosure of
which is constrained by the Privacy
Act, 5 U.S.C. 552a because section
(b)(11) of the Act requires appropriate
authorization of a court of competent
jurisdiction. See Doe v. Digenova, 79
F.2d 74 (D.C. Cir. 1985); Stiles v. Atlanta
Gas Light Company, 463 F. Supp. 798
(N.D. Ga. 1978).

Demand means a subpoena, Or an
order or other command of a court or
other competent authority, for the pro-
duction, disclosure, or release of
records in a legal proceeding, or for the
appearance and testimony of a NARA
employee in a legal proceeding.

General Counsel means the General
Counsel of NARA or a person to whom
the General Counsel has delegated au-
thority under this part. General Coun-
sel also means the Inspector General of
NARA (or a person to whom the Inspec-
tor General has delegated authority
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under this part) when a demand is
made for records of NARA’s Office of
the Inspector General, or for the testi-
mony of an employee of NARA’s Office
of the Inspector General.

Legal proceeding means any matter
before a court of law, administrative
board or tribunal, commission, admin-
istrative law judge, hearing officer,
legislative body, or other body that
conducts a legal or administrative pro-
ceeding. Legal proceeding includes all
phases of litigation.

NARA means the National Archives
and Records Administration.

NARA employee or employee means:

(1) Any current or former officer or
employee of NARA, except that this
definition does not include former
NARA employees who are retained or
hired as expert witnesses concerning,
or who agree to testify about, matters
available to the public or matters with
which they had no specific involvement
or responsibility during their employ-
ment with NARA;

(2) Any other individual hired
through contractual agreement by or
on behalf of NARA or who has per-
formed or is performing services under
such an agreement for NARA;

(3) Any individual who served or is
serving in any consulting or advisory
capacity to NARA, whether formal or
informal; and

(4) Any individual who served or is
serving in any volunteer or internship
capacity to NARA.

Records or agency information means:

(1) Archival records, which are per-
manently valuable records of the
United States Government that have
been transferred to the legal custody of
the Archivist of the United States;

(2) Operational records, which are
those records that NARA creates or re-
ceives in carrying out its mission and
responsibilities as an executive branch
agency. This does not include archival
records as defined above in this sec-
tion;

(3) All documents and materials
which are NARA agency records under
the Freedom of Information Act, 5
U.S.C. 552, as amended;

(4) Presidential records as defined in
44 U.S.C. 2201; historical materials as
defined in 44 U.S.C. 2101; records as de-

§1251.6

fined in 44 U.S.C. 2107 and 44 U.S.C.
3301;

(5) All other documents and mate-
rials contained in NARA files; and

(6) All other information or materials
acquired by a NARA employee in the
performance of his or her official du-
ties or because of his or her official sta-
tus.

Testimony means any written or oral
statements, including depositions, an-
swers to interrogatories, affidavits,
declarations, interviews, and state-
ments made by an individual in con-
nection with a legal proceeding.

§1251.4 May employees provide
records or give testimony in re-
sponse to a demand without author-
ization?

No, except as otherwise permitted by
§1251.14 of this part, no employee may
produce records and information or
provide any testimony relating to
agency information in response to a de-
mand, or other legal request, without
the prior, written approval of the Gen-
eral Counsel.

§1251.6 How does the General Counsel
determine whether to comply with
a demand for records or testimony?

The General Counsel may consider
the following factors in determining
whether or not to grant an employee
permission to testify on matters relat-
ing to agency information, or permis-
sion to produce records in response to a
demand:

(a) NARA’s compliance with the de-
mand is required by federal law, regu-
lation or rule, or is otherwise per-
mitted by this part;

(b) The purposes of this part are met;

(c) Allowing such testimony or pro-
duction of records would be necessary
to prevent a miscarriage of justice;

(d) NARA has an interest in the deci-
sion that may be rendered in the legal
proceeding;

(e) Allowing such testimony or pro-
duction of records would assist or
hinder NARA in performing its statu-
tory duties;

(f) Allowing such testimony or pro-
duction of records would involve a sub-
stantial use of NARA resources;

(g) Responding to the demand would
interfere with the ability of NARA em-
ployees to do their work;
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(h) Allowing such testimony or pro-
duction of records would be in the best
interest of NARA or the United States;

(i) The records or testimony can be
obtained from the publicly available
records of NARA or from other sources;

(j) The demand is unduly burdensome
or otherwise inappropriate under the
applicable rules of discovery or the
rules of procedure governing the case
or matter in which the demand arose;

(k) Disclosure would violate a stat-
ute, Executive Order or regulation;

(1) Disclosure would reveal confiden-
tial, sensitive, or privileged informa-
tion, trade secrets or similar, confiden-
tial commercial or financial informa-
tion, otherwise protected information,
or information which would otherwise
be inappropriate for release;

(m) Disclosure would impede or
interfere with an ongoing law enforce-
ment investigation or proceeding, or
compromise constitutional rights;

(n) Disclosure would result in NARA
appearing to favor one litigant over an-
other;

(o) Disclosure relates to documents
that were created by another agency;

(p) A substantial Government inter-
est is implicated;

(q) The demand is within the author-
ity of the party making it;

(r) The demand is sufficiently spe-
cific to be answered; and

(s) Other factors, as appropriate.

§1251.8 Who is authorized to accept
service of a subpoena demanding
the production of records or testi-
mony?

(a) Demands for testimony, except
those involving an employee of NARA’S
Office of the Inspector General, must
be addressed to, and served on, the
General Counsel, National Archives
and Records Administration, Suite
3110, 8601 Adelphi Road, College Park,
MD 20740-6001.

(b) Demands for the testimony of an
employee of NARA’s Office of the In-
spector General must be addressed to,
and served on, the Inspector General,
National Archives and Records Admin-
istration, Suite 1300, 8601 Adelphi Road,
College Park, MD 20740-6001.

(c) Demands for the production of
NARA operational records, except
those of the Office of the Inspector

36 CFR Ch. XII (7-1-12 Edition)

General, must be addressed to, and
served on, the General Counsel.

(d) Demands for records of the In-
spector General must be addressed to,
and served on, the Inspector General.

(e) Demands for the production of
records stored in a Federal Records
Center (FRC), including the National
Personnel Records Center, must be ad-
dressed to, and served on, the director
of the FRC where the records are
stored. NARA honors the demand to
the extent required by law, if the agen-
cy having legal title to the records has
not imposed any restrictions. If the
agency has imposed restrictions, NARA
notifies the authority issuing the de-
mand that NARA abides by the agency-
imposed restrictions and refers the au-
thority to the agency for further ac-
tion.

(f) Demands for the production of ma-
terials designated as Federal archival
records, Presidential records or do-
nated historical materials adminis-
tered by NARA must be addressed to,
and served on either: the Assistant Ar-
chivist for Records Services—Wash-
ington, DC (for records located in
Headquarters); Director of Archival Op-
erations (for records located in the re-
gions); or the appropriate Presidential
Library Director.

(g) For matters in which the United
States is a party, the Department of
Justice should contact the General
Counsel instead of submitting a de-
mand for records or testimony on its
own or another agency’s behalf.

(h) The demanding party is respon-
sible for complying with all service re-
quirements, including any additional
requirements contained in the Federal
Rules of Civil Procedure or other statu-
tory or regulatory authority.

(i) Contact information for each
NARA facility may be found at 36 CFR
part 1253.

§1251.10 What are the filing require-
ments for a demand for documents
or testimony?

You must comply with the following
requirements, as appropriate, whenever
you issue a demand to a NARA em-
ployee for records, agency information
or testimony:

914



National Archives and Records Administration

(a) Your demand must be in writing
and must be served on the appropriate
party as identified in §1251.8.

(b) Demands for production of records
that are governed by the Privacy Act
require authorization of a court of
competent jurisdiction as defined in
§1251.3.

(c) Your written demand (other than
a demand pursuant to the Federal
Rules of Civil Procedure in a case in
which NARA is a party, in which case
you must comply with the require-
ments of that rule) must contain the
following information:

(1) The caption of the legal pro-
ceeding, docket number, and name and
address of the court or other authority
involved;

(2) A copy of the complaint or equiva-
lent document setting forth the asser-
tions in the case and any other plead-
ing or document necessary to show rel-
evance;

(3) A list of categories of records
sought, a detailed description of how
the information sought is relevant to
the issues in the legal proceeding, and
a specific description of the substance
of the testimony or records sought;

(4) A statement as to how the need
for the information outweighs the need
to maintain any confidentiality of the
information and outweighs the burden
on NARA to produce the records or pro-
vide testimony;

(5) A statement indicating that the
information sought is not available
from another source, from other per-
sons or entities, or from the testimony
of someone other than a NARA em-
ployee, such as a retained expert;

(6) If testimony is requested, the in-
tended use of the testimony, a general
summary of the desired testimony, and
a showing that no document could be
provided and used instead of testi-
mony;

(7T) A description of all previous deci-
sions, orders, or pending motions in the
case that bear upon the relevance of
the requested records or testimony;

(8) The name, address, and telephone
number of counsel to each party in the
case; and

(9) An estimate of the amount of
time that the requester and other par-
ties may require with each NARA em-
ployee for time spent by the employee

§1251.12

in connection with the request for tes-
timony.

(d) NARA reserves the right to re-
quire additional information to process
your demand.

(e) Your demand (other than a de-
mand pursuant to the Federal Rules of
Civil Procedure in a case in which
NARA is a party, in which case you
must comply with the requirements of
that rule) should be submitted at least
45 days before the date that records or
testimony is required. Demands sub-
mitted in less than 45 days before
records or testimony is required must
be accompanied by a written expla-
nation stating the reasons for the late
request and the reasons for expedited
processing.

(f) Failure to cooperate in good faith
to enable the General Counsel to make
an informed decision may serve as the
basis for a determination not to com-
ply with your demand.

(g) The information collection con-
tained in this section has been ap-
proved by the Office of Management
and Budget under the Paperwork Re-
duction Act under the control number
3095-0038.

§1251.12 How does NARA process your
demand?

(a) After service of a demand for pro-
duction of records or for testimony, an
appropriate NARA official reviews the
demand and, in accordance with the
provisions of this, determines whether,
or under what conditions, to produce
records or authorize the employee to
testify on matters relating to agency
information.

(b) NARA processes demands in the
order in which we receive them. NARA
will not complete and return certifi-
cations, affidavits, or similar docu-
ments submitted with a demand for
records, but if requested will certify
records in accordance with NARA’s
published fee schedule at 36 CFR part
12568. Absent exigent or unusual cir-
cumstances, NARA responds within 45
days from the date of receipt. The time
for response depends upon the scope of
the demand.

(c) The General Counsel may grant a
waiver of any procedure described by
this part where a waiver is considered
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necessary to promote a significant in-
terest of NARA or the United States or
for other good cause.

§1251.14 Who makes the final deter-
mination on compliance with de-
mands for records or testimony?

The General Counsel makes the final
determination on demands to employ-
ees for testimony. The appropriate
NARA official authorized to accept
service, as described in §1251.8, makes
the final determination on demands for
the production of records. The NARA
official notifies the requester and, as
necessary, the court or other authority
of the final determination and any con-
ditions that may be imposed on the re-
lease of records or information, or on
the testimony of a NARA employee. If
the NARA official deems it appropriate
not to comply with the demand, the of-
ficial communicates the reasons for
the noncompliance as appropriate.

§1251.16 Are there any restrictions
that apply to testimony?

(a) The General Counsel may impose
conditions or restrictions on the testi-
mony of NARA employees including,
for example, limiting the areas of testi-
mony or requiring the requester and
other parties to the legal proceeding to
agree that the transcript of the testi-
mony will be kept under seal or will
only be used or made available in the
particular legal proceeding for which
testimony was requested. The General
Counsel may also require a copy of the
transcript of testimony at the request-
er’s expense.

(b) NARA may offer the employee’s
written declaration instead of testi-
mony.

(c) If authorized to testify pursuant
to this part, an employee may testify
as to facts within his or her personal
knowledge, but, unless specifically au-
thorized to do so by the General Coun-
sel, the employee must not:

(1) Disclose confidential or privileged
information; or

(2) For a current NARA employee,
testify as an expert or opinion witness
with regard to any matter arising out
of the employee’s official duties or the
functions of NARA unless testimony is
being given on behalf of the United
States.

36 CFR Ch. XII (7-1-12 Edition)

§1251.18 Are there any restrictions
that apply to the production of
records?

(a) The General Counsel may impose
conditions or restrictions on the re-
lease of records and agency informa-
tion, including the requirement that
parties to the proceeding obtain a pro-
tective order or execute a confiden-
tiality agreement to limit access and
any further disclosure. The terms of
the protective order or of a confiden-
tiality agreement must be acceptable
to the General Counsel. In cases where
protective orders or confidentiality
agreements have already been exe-
cuted, NARA may condition the release
of records and agency information on
an amendment to the existing protec-
tive order or confidentiality agree-
ment.

(b) Typically, original NARA records
will not be produced in response to a
demand. Instead of the original
records, NARA provides certified copies
for evidentiary purposes (see 28 U.S.C.
1733; 44 U.S.C. 2116). Such copies must
be given judicial notice and must be
admitted into evidence equally with
the originals from which they were
made (see 44 U.S.C. 2116). If the General
Counsel so determines, under excep-
tional circumstances, original NARA
records may be made available for ex-
amination in response to a demand, but
they are not to be presented as evi-
dence.

§1251.20 Are there any fees associated
with producing records or pro-
viding testimony?

(a) Generally. The General Counsel
may condition the production of
records or appearance for testimony
upon advance payment of a reasonable
estimate of the costs to NARA.

(b) Fees for records. Fees for producing
records include fees for searching, re-
viewing, and duplicating records, costs
of attorney time spent in reviewing the
demand or request, and expenses gen-
erated by materials and equipment
used to search for, produce, and copy
the responsive information. Costs for
employee time are calculated on the
basis of the hourly pay of the employee
(including all pay, allowance, and bene-
fits). Fees for duplication are the same
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as those charged by NARA in part 1258
of this title.

(c) Witness fees. Fees for attendance
by a witness include fees, expenses, and
allowances prescribed by the court’s
rules. If no such fees are prescribed,
witness fees are determined based upon
the rule of the Federal district court
closest to the location where the wit-
ness appears.

(d) Payment of fees. (1) Witness fees
for current NARA employees must be
submitted to the General Counsel and
made payable to the Treasury of the
United States.

(2) Fees for the production of records,
including records certification fees,
must be submitted to the official who
makes the final determination on de-
mands for the production of records, as
described in §1251.14, and made payable
to the National Archives Trust Fund
(NATEF).

(3) Applicable fees paid to former
NARA employees providing testimony
should be paid directly to the former
employee in accordance with 28 U.S.C.
1821 or other applicable statutes.

(e) Certification (authentication) of
copies of records. NARA may certify
that records are true copies in order to
facilitate their use as evidence. Re-
quest certified copies from NARA at
least 45 days before the date they are
needed. We charge a certification fee
for each document certified.

(f) Waiver or reduction of fees. The
General Counsel, in his or her sole dis-
cretion, may, upon a showing of good
cause, waive or reduce any fees in con-
nection with the testimony, produc-
tion, or certification of records.

(g) De minimis fees. Fees are not as-
sessed if the total charge is $10.00 or
less, or as otherwise stated in NARA
policy.

§1251.22 Are there any penalties for
providing records or testimony in
violation of this part?

(a) An employee who discloses offi-
cial records or information or gives
testimony relating to official informa-
tion, except as expressly authorized by
NARA or as ordered by a Federal court
after NARA has had the opportunity to
be heard, may face the penalties pro-
vided in 18 U.S.C. 641 and other applica-
ble laws. Additionally, former NARA

§1252.2

employees are subject to the restric-
tions and penalties of 18 U.S.C. 207 and
216.

(b) A current NARA employee who
testifies or produces official records
and information in violation of this
part is subject to disciplinary action.

PART 1252—PUBLIC USE OF
RECORDS, DONATED HISTORICAL
MATERIALS, AND FACILITIES;
GENERAL

Sec.

1252.1 Scope.
1252.2 Definitions.

AUTHORITY: 44 U.S.C. 2104(a).

§1252.1 Scope.

This subchapter prescribes rules and
procedures governing the public use of
records and donated historical mate-
rials in the custody of the National Ar-
chives and Records Administration
(NARA). Except for part 1250, this sub-
chapter does not apply to current oper-
ating records of NARA. This sub-
chapter also prescribes rules and proce-
dures governing the public use of cer-
tain NARA facilities.

[59 FR 29191, June 6, 1994]

§1252.2 Definitions.

The following definitions are estab-
lished for terms used in this sub-
chapter.

Archives or archival records mean Fed-
eral records that have been determined
by NARA to have sufficient historical
or other value to warrant their contin-
ued preservation by the U.S. Govern-
ment, and have been transferred to the
National Archives of the United States.

Director means the head of a Presi-
dential library, the head of a Presi-
dential Materials Staff, the head of a
NARA division, branch, archival cen-
ter, or unit responsible for servicing ar-
chival records, the head of a regional
archives, or the head of a Federal
records center.

Documents mean, for purposes of part
1254 of this chapter, archives, FRC
records, donated historical materials,
Nixon Presidential historical mate-
rials, and Presidential records, regard-
less of the media on which they are
contained. Document form may include
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